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fatal. Morman v. State, 24 Miss. 54; and two later cases had sanctioned the 
rejection of the "intent" finding from the verdict as surplusage. Gibson v. 
State, 38 Miss. 295; Traube v. State, 56 Miss. 270. The effect of the judg- 
ment was therefore to impose the penalty of imprisonment on a conviction for 
a misdemeanor. It was admitted by all of the judges that any irregularity 
that does not render the proceedings void does not justify a resort to Habeas 
Corpus, and such is the rule everywhere. 21 Cyc, 306. In re Eckert, 166 
U. S. 481 ; People v. Murphy, 212 111. 584 ; In re Petty, 22 Kan. 477. So, 
too, a court having jurisdiction over both the crime and the person does not 
render its judgment void by imposing a sentence, if of the same kind, whether 
it be greater or less than that imposed by the statute. This is mere error in 
quantity, not lack of jurisdiction. Thus a sentence of imprisonment for six 
months is not void though the statute prescribes thirty days, nor a judgment 
for seven years where the minimum penalty was ten. Ex parte Hagan, 25 
Ohio St. 426; in re Reed, 143 Cal. 634 (1904), and it was upon this theory 
that the dissenting judge denied the writ. The majority of the court fol- 
lowed the distinction, pointed out by Justice Field in In re Bonner, 151 U. S. 
242, between an error in the quantity of punishment of the same kind, and the 
imposition of a penalty not given by the statute. As he there suggests, the 
court to have power to render the particular judgment must impose punish- 
ment of the kind or character authorized by law. In the principal case 
petitioner was convicted Of a misdemeanor for which the court was given no 
authority to impose a prison sentence. Its attempt to do so was absolutely 
nugatory, its judgment was void, and Habeas Corpus or any other appropriate 
manner of collateral attack would lie. 

Damages — For Wrongful Cutting of Timber — Value of the Manufac- 
tured Lumber. — Defendant owned land adjoining that of plaintiffs. Defend- 
ant's foreman, through gross negligence or reckless disregard of the boun- 
daries of plaintiffs' land, allowed his men to cut timber over on plaintiffs' 
land as far as one hundred yards. Held, that plaintiffs were entitled to 
recover the value of the lumber into which the logs were manufactured and 
not merely their value when first taken. Emporia Lumber Co. et al. v. 
League et al. (1007), — Tex. Civ. App. — , 105 S. W. Rep. 1 167. 

The amount of damages that may be recovered for the wrongful cutting 
of timber is governed by no well-settled rule. Many courts have taken into 
consideration the form of action, whether trespass or trover; many others 
seem to have decided their cases each according to its own particular state- 
ment of facts. It has been intimated that the trespasser would be liable only 
for the value of the timber when first taken even if the taking was intenr 
tional. Weymouth v. C. & N. W. Ry. Co., 17 Wis. 550. (This rule has been 
changed by statute in Wisconsin.) OrV the other hand, an unintentional tres- 
passer has been held liable for the manufactured value. Wing v. Milliken, 91 
Me. 387, 40 Atl. 138, 64 Am. St. Rep. 238. But probably the majority of courts 
accord with the principal case in holding a wilful trespasser liable for the 
manufactured value, while an innocent trespasser must pay only the value of 
the logs when first taken. White v. Yawkey, 108 Ala. 270, 19 So. 360, 32 
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L. R. A. 199, 54 Am. St. Rep. 159; Skinner v. Pinney, 19 Fla. 42, 45 Am. 
Rep. 1; Deposit Co. v. Investment Co. et al., 107 La. 251, 31 So. 736; Ayres 
v. Hubbard, 71 Mich. 594, 40 N. W. 10; Whiting v. Adams, 66 Vt. 679, 30 Atl. 
32, 25 L. R. A. 598, 44 Am. St. Rep. 875. No specific reason is given in the 
opinion of the principal case for allowing the higher measure of damages, 
the court merely saying that defendant is "justly chargeable" with the man- 
ufactured value because of its "reckless disregard" of plaintiffs' rights. The 
greater amount thus allowed is usually regarded partly as exemplary dam- 
ages. Heard et al. v. James, 49 Miss. 236; Beede v. Lamprey, 64 N. H. 510, 
15 Atl. 133, 10 Am. St. Rep. 426. But a recent opinion by a federal court 
rejects this doctrine and says that the increased measure of damages is due 
to the fact that defendant, because of his bad faith, gains no right of prop- 
erty in the timber by his improvements as he does when acting in good faith. 
Dartmouth College v. International Paper Co., 132 Fed. 92. 

Evidence — Admissions of a Tenant in Common. — Defendant offered to 
prove by the admission of one of the tenants in common, who are now pros- 
ecuting the partition suit, that the deed under which the tenants in common 
claim did not contain the names of the plaintiffs as grantees at the time it 
was executed. Held (Woods, J., dissenting), that it should be admitted as 
against the party who made it. Windham et al. v. Howell et al. (1907), — 
S. C. — , 59 S. E. Rep. 852. 

The leading opinion is based entirely on analogous cases of parties claim- 
ing under a will. In all these cases admissions of a party claiming under a 
will have all been excluded, because, as was said in McMullan v. McDill, no 
111. 47: "If this was a case where a judgment could be rendered against one 
of the defendants without affecting the rights of the others, there might be 
some ground for admitting in evidence the declaration as against the 
defendant who made them ; but such is not the case. The only question here is 
as to the validity of the will, and testimony which defeats one defendant — 
one devisee — defeats all, and a judgment against one necessarily defeats all." 
Wigmore, Ev., § 1081, says as to this theory: "The refinement of reasoning 
and scrupulosity of caution which practically shuts out all such evidence of 
admissions in will cases seems to be ill-judged. It is nevertheless approved 
by most courts today." The dissent is based on the rule of law, that an 
admission by one tenant in common, though not admissible against the other 
tenants in common, is admissible against the party making it. Dan v. Brown, 
4 Cowen 483. And this would seem to be the correct view. The fact that 
the plaintiffs have chosen an action in which a judgment against one defeats 
all ought not to preclude the defendant from proving the admission. Even in 
the case of a will, WigmorE, Ev., § 1081, says : "The fact that there can be 
but a single judgment for or against the validity of the entire will consti- 
tutes only an imaginary obstacle." 

Evidence — Effect of Plaintiff's Refusal to Submit to Physical 
Examination. — In a personal injury case the plaintiff refused to have her 
injuries inspected by a committee of physicians, four of whom had been 



